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STATEMENT OF JURISDICTION
On July 19, 2004, appellants We the People Foundation, Inc., We
the People Congress, Inc., and several named individuals (collectively,

“WTP”) filed a complaint and, on September 16, 2004, an amended
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complaint in the district court against the United States, the U.S.
Treasury Department, the Internal Revenue Service, and the U.S.
Department of Justice (collectively, “the Government”), seeking
declaratory and injunctive relief. (R. 1; A. 14-134.)! WTP asserted
jurisdiction under 28 U.S.C. §§ 1331, 1343, 1391(e), and 2679(b)(1) and
42 U.S.C. § 1983. (A. 90-91.) As explained below, the district court
lacked jurisdiction over WTP’s claims because sovereign immunity had
not been waived. In any event, the amended complaint failed to state a
claim upon which relief could be granted.

The district court (Hon. Emmet G. Sullivan) entered judgment in
favor of the Government on August 31, 2005. (A. 13.) On September
15, 2005, within 60 days thereafter, WTP filed a notice of appeal (R.
30), which was timely under 28 U.S.C. § 2107 and Fed. R. App. P.

4(a)(1)(B). This Court has jurisdiction under 28 U.S.C. § 1291.

' “A” references are to pages in the separately bound record
appendix. “R.” references are to docket items in the record below as
numbered by the clerk of the district court.
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STATEMENT OF THE ISSUES

1.  Whether WTP’s claims were subject to dismissal for lack of
subject-matter jurisdiction because the Government had not waived its
soverelgn immunity to those claims.

2. Whether the complaint was correctly dismissed for failure to
state a claim upon which relief could be granted where WTP failed to
show that the Government had a duty to respond to its requests for
information or to refrain from enforcing the federal tax laws against
individual plaintiffs.

STATUTES AND REGULATIONS
All relevant statutes are set forth in the addendum to this brief.
STATEMENT OF THE CASE

This is an action to compel the United States (i) to provide
“documented and specific answers” to questions that WTP presented to
certain Government officials respecting the constitutionality of the
federal income tax and other Government programs and activities and
(i) to enjoin the Government from enforcing the federal tax laws with

respect to individual plaintiffs. (A. 78-79, 102-03.)
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The Government moved to dismiss the amended complaint for
lack of subject-matter jurisdiction and failure to state a claim upon
which relief could be granted. (A. 135-62.) The district court issued an
order, unofficially published at 96 A.F.T.R.2d (RIA) 6126, dismissing
the complaint pursuant to Fed. R. Civ. P. 12(b)(6) for failure to state a
claim. (A. 6-13.) This appeal followed.

STATEMENT OF THE FACTS

WTP instituted this action by filing a complaint and an amended
complaint against the Government. (A. 14-103.) The amended
complaint identified plaintiff We the People Foundation as a not-for-
profit research and educational foundation that “has been spearheading,
since 1999, a nationwide effort to get the government to answer specific
questions, first regarding the government’s violation of the taxing
clauses of the Constitution, and then, beginning in 2002, regarding the
government’s violation of the war powers, money and ‘privacy’ clauses of
the Constitution.” (A. 80.) It identified plaintiff We the People
Congress as a not-for-profit membership organization whose mission “is

to scrutinize governmental behavior at every level, compare that



-5

behavior with the requirements of the State and federal Constitutions,”
and then to “non-violently confront unconstitutional and illegal behavior
by elected and/or appointed public officials.” (A. 80.) The amended
complaint identified as individual plaintiffs Robert L. Schulz, Joseph
Banister, John Turner, Sherry P. Jackson, Clifton Beale, and Paul
Chappell. (See R. 6.)* It referred to individuals named in the caption
but not in the body of the amended complaint as additional plaintiffs.
(A. 80-81.)

The amended complaint alleged that WTP had petitioned the
Government for “Redress of Grievances” relating “to the taxing clauses
of the Constitution and the direct, un-apportioned tax on labor.” (A. 81;
see also 84, 85, 88.) It asserted that WTP had asked the Government to
show “where in the Internal Revenue Code it explicitly imposes the legal
obligation on an individual American worker to pay taxes on his/her
wages or the American companies that hire such workers must

withhold.” (A. 96.) The amended complaint alleged that WTP had

? References to Jackson and Chappell have been deleted from the
copy of the amended complaint included in the appendix. (A. 82.)
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submitted similar petitions relating to “the war powers clauses of the
Constitution and the Iraq Resolution, the money clauses of the
Constitution and the Federal Reserve System and the ‘privacy’ clauses
of the Constitution and the USA Patriot Act.” (A. 84, 85, 88.) It
asserted that unidentified individual plaintiffs had “given further
expression” to their First Amendment rights “by not withholding and
turning over to [the Government] money earned by him/her as a result
of his/her labor.” (A. 80-81.)
The amended complaint alleged that the Government had failed

“to properly respond” to WTP’s petitions. (A. 79, 84, 85, 87, 89.) It
further alleged that individual plaintiffs “were suffering retaliation”
from the Government “for Petitioning . . . for Redress of Grievances and
for Peaceably Assembling and Associating with other individuals under
the umbrella and auspices of the Plaintiff We The People organizations.”

(A. 82.) It asserted that the Government had retaliated “by sending
Plaintiffs threatening letters; placing liens on Plaintiffs’ property;
levying and seizing Plaintiffs’ property and/or wages; raiding Plaintiffs’

homes and/or offices; forcing Plaintiffs to appear before administrative,



-7-

civil and/or criminal tribunals; denying Plaintiffs due process; or by
other enforcement actions.” (A. 89; see also A. 82, 85, 99-100.)

In its prayer for relief, WTP sought an order “constraining the
defendants to meet their obligations under relevant law . . . to provide to
the Plaintiffs documented and specific answers to the reasonable
questions asked of them by the Plaintiffs” and to address “each of the
issues . . . raised by the Plaintiffs in their various Petitions to
representatives of the United States Government.” (A. 102.) WTP
further sought a temporary injunction prohibiting the Government from
taking actions “against the named Plaintiffs in this proceeding and
against all others similarly situated” in retaliation “for attempting to
Petition the United States Government,” for assembling, for acting as
plaintiffs in this action, or for the exercise of other constitutional rights.
(A. 102-03.)

The amended complaint attached an affidavit by plaintiff Robert
L. Schulz, chairman of We the People Foundation. (A. 104-34.) Schulz
described WTP’s “process of petitioning the federal government for a

Redress of Grievances relating to the direct, un-apportioned tax on
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labor” and its ““Operation Stop Withholding,” a national campaign to
instruct company officials, workers and independent contractors on how
to legally stop withholding, filing and paying the income taxes.” (A.
105, 131.) He attached as exhibits copies of correspondence from WTP
to various Government officials, primarily respecting the
constitutionality of the federal income tax. (R. 7, exhibits; A. 248-537.)
Among these exhibits, a document described as a petition
forwarded to the Justice Department in March 2002 propounded “538
questions, broken down into fifteen ‘lines of inquiry.” (A. 127, 334.)
Among these “lines of inquiry” were assertions that: “the Internal
Revenue Code does not make most Americans liable to file a tax return
and pay an income tax” (A. 353); “the income tax is a slave tax,
prohibited by the 13" Amendment” (A. 359); “Congress lacks the
Authority to legislate an income tax on the people except in the District
of Columbia, the US Territories and in those geographic areas within
any of the 50 states where the States have specifically authorized it” (A.
370); and “the 16" Amendment did not come close to being ratified but

was fraudulently declared to have been ratified” (A. 387). Most of the
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questions were requests for admissions, including the following: “[a]dmit
that there is no statute anywhere in Subtitle A of the Internal Revenue
Code which makes any person liable for the tax imposed in 26 U.S.C. § 1
or 26 U.S.C. § 871" (A. 357 (emphasis in original)); “[a]dmit that
Americans own less of their labor than feudal serfs” (A. 366); “[a]dmit
that . . . it is a violation of due process and a violation of delegated
authority for any IRS tax official to refer to any person as a ‘taxpayer’
who does not first identify him or herself as such voluntarily” (A. 375
(emphasis in original)); “[a]dmit that there are no implementing
regulations . . . which authorize imposition by the government of
penalties or interest for nonpayment of the tax imposed under 26 U.S.C.
§ 1or 26 U.S.C. § 871" (A. 413); and “[a]Jdmit that United States
Supreme Court Chief Judge Taney in 1863 protested the
constitutionality of the income tax as applied to him” (A. 428).

The Schulz affidavit attached as additional exhibits four petitions
presented to Congress and the President in November 2002. (A. 129,
445-68.) The petition “for redress of grievances relating to the federal

income tax” requested the President, inter alia, to “[d]irect the
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Department of Justice to immediately cease all civil and criminal
investigations, grand jury activity and prosecutions related to
enforcement of federal Individual Income Tax laws” and “all
investigations, enforcement and administrative activity related to the
payment of taxes on individual income”; to “order the release of all
persons currently in prison on convictions of crimes related to the
individual income tax” and to grant “immediate Presidential pardons to
any individual that has been convicted of an income tax crime”; to
“[d]irect the IRS to inform the general public, all employers and tax
payers that wage withholding, filing of returns and payment of monies
for individual income tax purposes is not mandatory”; and to “[sJubmit
to Congress a bill calling for the formal repeal of the federal Individual
Income Tax laws.” (A. 467—-68.)

The remaining petitions sought “redress of grievances” relating to
“the application of the armed forces of the United States in Iraq without

» o«

a congressional declaration of war,” “the ‘war on terrorism,” and “the
Federal Reserve System.” (A. 446-64.) These petitions asked the

Government to admit that, inter alia, “War Powers Resolution 50 U.S.C.



